Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, October 28, 2008
1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m.

ROLL CALL

Present:
Stephen Webber, Chairman 
Mary Ann Dotson
Nancy McNary 

Vicki Smith, Seated Alternate 

Wayne Hyatt, Council Liaison
Also Present:
Shannon Baldwin, Community Development Director
Mike Egan, Legal Counsel
Absent:
Bob Cameron, Alternate
Harvey Jacques 
Werner Maringer

Fred Noble, Alternate


Sheila Spicer, Community Development Technician
APPROVAL OF THE AGENDA

Ms. McNary made a motion to approve the agenda. Ms. Dotson seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Ms. Smith made a motion seconded by Ms. Dotson to approve the minutes of the July 22, 2008 meeting. The motion passed unanimously.
NEW BUSINESS

None

HEARINGS

(A) 
ZV-08-06, a request from Kenneth Stephan, agent for John and Betsy McKee, to reduce the minimum side yard setback from 12 feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 4.09 feet, for a variance of 7.91 feet. The property (Tax PIN 232100) is located at 228 Picnic Point Road, Lake Lure, North Carolina.

Chairman Webber informed the applicant that the law requires a four fifths majority vote to approve a variance, and since only four members are present all would have to vote in favor for the variance to be granted. He asked if the applicant wanted to have his case heard at this meeting or continue the case to the next meeting. Ken Stephan, agent for John and Betsy McKee, asked that the case be heard at this meeting. 

Mr. Baldwin had no new information to present beyond what was included in the Board’s packet. Chairman Webber reported to the Board that he had an ex parte communication with Mr. Stephan two days prior to the meeting at a local restaurant. He stated the only items discussed were the procedures of a hearing, but assured that nothing directly pertaining to the case was mentioned. Chairman Webber also pointed out that he and Mr. Stephan have had an association in the past, but he will not gain personally or financially from the outcome of the hearing; therefore, he does not intend to recuse himself. Mr. Stephan stated he had no problem with Chairman Webber remaining seated and there were no objections from the other Board members. 
Mr. Stephan testified that Mr. and Ms. McKee are requesting the variance to allow them to build a deck onto their existing residence. There was a brief discussion on the location of the proposed deck and Mr. Stephan pointed out the proposed location on the site plan included in the Board’s packet. Ms. Smith mentioned that the existing structure is located closer to the property line than the proposed deck and Mr. Stephan confirmed this. Ms. Dotson reminded that, if granted, the variance would not be for the existing non-conforming structure, but would be for the proposed deck only. Mr. Egan agreed and stated the standard motion the Board uses ties the variance to the plans submitted. 

Ms. McNary asked if the applicants had considered locating the proposed deck on the south side of the house where it would not encroach into the setbacks. Mr. Stephan responded that there is a step and a storage shed located on that side of the property. He also testified that the property owner wants to add a door from the living room to access the deck, but the south side of the house is where the bedroom is located. 

Mr. Baldwin, responding to a question from Ms. McNary, stated there had been no comments received from the neighboring property owner.  Mr. Stephan stated Mr. McKee had spoken to the neighbor, who indicated he had no concerns about the proposed plans. Chairman Webber stated this was hearsay and could not be considered. 


Chairman Webber read a portion of section 92.101 (D) which states “Non-conforming Structures.  Where a structure exists lawfully under these zoning regulations at the effective date of its adoption or amendment that could not be built under these zoning regulations by reasons of restrictions on area, residential densities, height, yards, location on the lot, or requirements other than use concerning the structure, such structure may be continued so long as it remains otherwise lawful, subject to the following provisions:


(1)
Enlargement, Alteration. No such non-conforming structure may be enlarged or altered in a way which increases its non-conformity.”

He asked Mr. Egan if adding a deck to an existing non-conforming structure would be considered increasing the non-conformity. Mr. Egan asked if decks are considered part of the main structure or are considered a new structure. Mr. Baldwin responded by reading the definition of building in the Zoning Regulations which states “Any structure constructed for the shelter, or enclosure of persons, animals, or property of any kind, including but not limited to sheds, carports, guest cottages, and other outbuildings, and also including any extension or extrusion of the structure such as balconies, decks, porches, roof overhangs, and foundations.  The connection of two buildings by means of an open porch, breezeway, passageway, carport, or other such open structure, with or without a roof, shall not be deemed to make them one building.” Mr. Egan stated, since the definition of a building includes any decks, the addition of a deck to a non-conforming structure would be considered increasing the non-conformity. 

Chairman Webber asked Mr. Stephan why the property owners feel the deck is needed. Mr. Stephan responded there is no particular need for the deck, Mr. and Ms. McKee just wish to have a place to make use of the rear portion of the property to sit, relax, and enjoy the views. Chairman Webber asked what hardships would be endured by the property owner if the variance is denied. Mr. Stephan stated he was unsure and would have to confer with the property owners before answering that question. 

Ms. McNary pointed out that, if the deck was placed on the side of the house as previously discussed, a walkway to the deck could be constructed from the proposed door of the living room to the deck since access structures are allowed in the setbacks. Mr. Baldwin agreed that access structures are allowed in the setbacks with certain regulations. Ms. Dotson pointed out that, while fairly steep, the property is relatively large and has plenty of room to build a deck that does not encroach into the setbacks. Mr. Stephan reminded that there is a shed and small block wall on the property, as well. There was a brief discussion on alternative locations for a deck. 

Chairman Webber stated the intention of the Zoning Regulations is to phase out non-conformities, and that an applicant has to be able to justify a hardship exists without a variance. He pointed out that no evidence has been presented that a hardship would exist if the variance to build the deck is denied. He mentioned the request seems to be driven by the property owners’ desire to have a deck for personal enjoyment, which is not substantial justification for a variance. Chairman Webber also pointed out there appears to be alternative options in the location of a deck that would not require a variance. Ms. McNary concurred and stated, based on her personal observations, she feels a deck could be built in a different location, and therefore a hardship does not exist. Ms. Dotson agreed that, due to the fact there is a large portion of property available that is not located in the setbacks, a variance is not necessary. Mr. Stephan testified the only other justification he could provide is that the property owner was trying to center the proposed deck with the existing house. 

There was no other testimony to be presented, so Chairman Webber closed the hearing.

Ms. McNary stated she does not feel there are extraordinary or exceptional conditions pertaining to this particular piece of property because of its size, shape or topography that are not applicable to other lands or structures in the same district, nor does she feel a literal interpretation of the provisions of Zoning Regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which their property is located.

Ms. McNary moved, with regard to case number ZV-08-06 for a variance from Section 92.040 of the Zoning Regulations, the Board finds (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, she further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Ms. Dotson seconded the motion. Ms. Smith stated she feels there is ample space to build a deck that is not located in the setbacks and therefore voted against the motion. Ms. Dotson voted against the motion due to the fact that there was no evidence presented proving that a deck could not be built in an area outside of the setbacks. Chairman Webber stated he feels there is sufficient space available to build a deck without a variance and the burden of proof that a hardship exists has not been met; therefore, he voted against the motion. Ms. McNary concurred with all of the reasons given by the other Board members and voted against the motion. 
Chairman Webber stated the variance was denied and advised Mr. Stephan the applicants have the right to appeal the Board’s decision to the Rutherford County Superior Court within thirty days of the ruling. 
OLD BUSINESS

None

ADJOURNMENT

Ms. McNary made a motion seconded by Ms. Smith to adjourn the meeting. The motion passed unanimously.

The meeting was adjourned at 1:35 p.m. The next regular meeting is scheduled for Tuesday, November 25, 2008 at 1:00 p.m. 

ATTEST:

____________________________________






            Stephen M. Webber, Chairman

____________________________________

Sheila Spicer, Recording Secretary
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